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INFORMATION : 


| "FOR 
Sir WII L14 N Coen nan of that⸗ 


IIk, and the other of Zo: 
Mw Defenders, 
AGAINST 95 


Sir ALEXANDER Cockburn Heir apparent of lan 
- Foun, Purſuer. 


= LR Alexander Cockburn 3 
i againſt Sir William Cuctburn, who has Right 
tion to the Office of Principal 


- who have ad 
DN London concly 
deelared, 2 dar be br of Blood, has the only 
« Right and Title to the faid O and Fees, without 
« obliged to ſerve himſelf Heir to his Predeceſſors who 
& laſt infeft, or to repreſent them paſſive in any other Way. 
Which Points of Declarator, with the Objections moved moved by 
the Defenders, and Arguments had thereupon, my Lord Ar- 
mſion, Ordinary in the Cauſe, has taken to report. | 


. As the Queſtion is new, e „. 0 


A *: 


1393 Alexander Cockburn Eſq; the Baronies of Boltoun, Carridaen, 


Langton for near four Centuries, be ſet forth; and they ſtand 


thus. | Wo S 
King Robert the 2d. by a Charter, which was afterwards 
ratified and confirmed by King Robert the 3d. did grant to 


and Langtoun, Itaque quod dictus Alexander, heredes vel aſ- 
uati ſin interſit vel interſun, tres ſectas capitales, viz. ſectam 
itmerts juſticiarii tent. infra, vicecomitat. de Berwick, ſectam 
itineris juſticiarii tent. apud Edinburgh, et Parliamentum tent. 

Scoon, et quod dictus Alexander, vel heredes ſimt prin- 
cipales oftiarii noſtri, ad noſtra Parliamenta, generalia con- 
cilia, et feſta, capiendo de nobis et ſucceſſoribus noſtris per 
dictum tempus liberationem," pro duobus armigeris, duobus arcu 
tenentibus, cum gladiferis, et equis pertinentibus iiſdem, redden- 
ao inde annuatim gr ealcarium deauratorum, &&. 

By a Charter from King James IV. proceeding upon the 
Reſignation of William Cockburn of Langtoun, the ies 
of Langtoun, and Carridden, with the Office of Uſher, and 
Fees thereto belonging, are granted to Alexander Cockburn, 
Son of the Refigner; and for the good Services done, and to be 
done, by the ſaid Alexander, and his Heirs, the King unites 
the two Baronies into one: And further annexes, unites and 
incorporates dictum officium oſtiarii, cum libertatibus et druoriis 
ejuſdem, ut ſit dependen. dic. Baronie et idem ſemper hereat, 
comiteur, et ſequatur eandem in perpetuum, To be holden by 
the ſaid Alexander, and his Heirs, of His Majeſty and his 
Succeffors in feodo et hæreditate, ac libera Baronia, pro omni 
tempore futuro, Reſerving William the Father, his Liferent 
Right of the fame. 

Alexander was ſucceeded by James, who reſigned the Pre- 
miſſes in Favours of Alexander his Son; and thereupon, there 
is a Charter to the ſaid Alexander, his Heirs and Aſſignies 
whatſoever, containing a *Novodamus in the ſame Terms, and 
a new Erection of the Lands, and Office of Uſher, with the 
Fees thereof, into the Barony of Langtoun. | - 
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By a ſubſequent Chatter, The Lands and Barony of Lang 


toun, and Office of Principal-Uſher, with the Fees and Caſualties 
thereof, are diſponed to William Cockburn of Langtoun, and 


his Heirs-Male whatſoever ; * who, —_ his own Reſignation, | 


under the Title of Sir Milliam Cockburn of Langtoun, obtains 
a Charter, containing a Novodamus to him, and the Heirs- 
Male of his Body; which failing, to Sir Richard Crckburn of 
Clerkingtoun, and the Heirs-Male of his Body; which failing, 
to the ſaid Sir Milliam, his Heirs-Male whatſoever. 
As the Creditors have not had Acceſs to the Charter-Cheſt 
of Langtoun, they cannot affirm with Certainty, whether Sir 
Milliam who gets the next Charter of the Premiſſes, is the 
ſame Perſon who had the immediate preceeding Charter: But 
ſo it is, that by this laſt Charter it does appear, that Sir Mil- 
liam Cockburn of toun, had made a Liferent-Grant of his 
Office in Favours of Fames Maxwell of Inverwick, and Wit 
liam Maxwell of Kirkhouſe, and to the longeſt Liver; for. 
when, by this Charter, the Office of Uſher, with the Fees and 
Caſualties thereof, particularly a yearly Fee of 400 J. Scats, are 
ranted to Sir Milliam Coc of and his Heirs- 
ale and Aſſignies whatſoeyer ; there is added, Reſervata 
omnimodo libertate, et plena poteſtate, Maxwell 44 In- 
nerwick, er Willielmo Maxwell de Kirkhouſe, | eorumęus 
alteri diutius viventi, dict. officium tanquam conjunctos oſtiarios, 
cum omnibus privilegits, feodis et divoriit, dict. officio ſpectanti- 
bus, ſecundum eorum jura ſeparata, et poſſe durant. 


omnibus eorum vite diebus, aus cujuſhbet eorum. 


- 11th Nov, 


1595. 


160g, 


1642.. 


After the Death of William Maxwell of Kirkhonſe, on ſome 1b yau 


Bargain betwixt Sir Milliam Cockburn, and Robert Cunning- 
bam, Brother of the Earl of Glencairn; the ſaid Robert is 
ſubſtituted in Place of Milliam Maxwell, and a new Charter 
obtained in Favours of Sir William Cockburn, and his Heirs- 
Male and Aſſignies whatſomever in Fee, and in Liferent to 


the ſaid Robert Cunningham, reſtrying James Maxwell of H- 
verwick his Joint-Life t. 125 ; | 


ren 


But 


4g. 16th Great Seal of the Office, with 50 J. Sterling 


, and other 
1660. Fees and Caſualties in Fayours of Robert mam only. 


0th ay By a ſubſequent Charter, all the former Grants of the Ba- 
1668, rony of Langtoum, and Offices, are ratified and confirmed, with 
* 22 


15˙5 Feb, 
1674. 


5th Pune 
1674. 


1681. 


1688. 


and his Heirs-Male and Aſſignies whatſoever, with the haill 


* the Lands and Barony of 


of 7, 


But upon his Death, there is a Liferent-Grant under the 


the Office of Uſher, to Sir Archibald Cocks 
burn of Langtoun, and his Heirs-Male and Aſſignies whatſo- 
ever; and the Lands and Office are of new erected into a 
Barony, to be called the Barony of Langtoun, reſerving the 
Right of the faid Office, to the ſaid Robert Cunningham, dur- 
ing his Life. EN 
You the Dimiffion and Renunciation of the faid Robert 
Cunningham, all the former Grants and Charters of the Barony 
of Langtoum, to which the Office of Uſher was annexed, are 
ratified and confirmed by Charter under the Great Seal, which 
containsfa Novodamus in Favours of Sir Archibald Cockburg, 


e ood > Dae on be: > ach 


Fees and Caſualties; and particularly a Fee of 250 J. Sterling 
yearly, for ever; and the ſaid Lands and Office, with the Fees 
and Caſualties thereto belonging, are of new erected into a 
. By AQ of Parliament, the former Grants, Union and Erecti- 
on of the Lands of and the foreſaid Office into a 
Barony; and particularly the Charter 1674, to Sir Alexander, 
his Heirs-Male and Aſſignies whatſoever, are ratified and con- 

And upon the Reſignation of Sir Archibald, in Favours of 
Archibal! his Son, there is a Charter under the Great Seal of 
Office of Uſher, Fees and 
Caſualties thereto belonging, to the ſaid Archibald, and his 
Heirs-Male and Aſſignies whatſomever, reſerving the Father's 
_ and a Faculty to burden the Premiſſes with 50009 

rks. | | 

Sir James Cockburn of that-Ilk, and Sir William his Son, 
being engaged in great Debts for the Family of Lag — 

rc 
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6121 
eg the Barony of 
of Uſher, wi th the Foo an Salaries, in 


— 
vn, r n dae 
which he and his Father 


— they are 
inſeſt; . Langtoun turning in- 
to Diſorder, the Creditors adjudj "he Preniites; and, in a 
Competition which aroſe before the Lords, Lords, touching the fore- 


——— —-— 
N and his Creditors on 


ſaid Office and betwint 
the one Part, and r Wriliaw Cox 


Diſpoſition in his Fayoursz whith Decreet of Preference ip ex- 
tracted and produced in this Proceſa. 

Sit Alexanatr Cuctburn; 
- Hit ee e e he e 
a Langtoun, Office © er, Salury of 

haill other Fees and Caſaalties -thereto - deloaking: b but, not- 
Withſtanding of this Servite ahd Retbur, Sir William has con- 
tinued, in Virtur of his Dectter- of Preference, in Poſſeſſion 
of the Salary, for Relief of his Engagements, down to this 


W PLN of tho Rights and Titles your Lordſhips have 
obſerved, That originally the Exerciſe of this Offioe of Uſher 
6 was; i Effect, « Part of the Service due to the oyercign for 
the the Baronits of and 

* to the tree f as curiurum; and, in this View, 
that e was ſo far from being bur cummrcium that 


it behoved neteſſarily to paſt with the Burdnits into whoſe 
Hands ſoever thoy ſhould come. 
the Office is granted, in 


24, Tho, by the A 
Foc and Heritage, in the ſame Manner as the Feadal-Right 
of the Baronies 15 conſtituted, with xReadends ſor tho whole : 
Yet ſtill it is annexed and incorpo 

Langtonn; and therefore it might be timſmitted front Haid to 


Hand, in the ſame Way and to the Ba- 
"Toby At e Way and Manner * Right 


B 37to, 


eee for Relicf of the Pebu in | 


tited with the Barony of 


19. Feb, 
1690. 


1691 


che other, Sir Mallium and his Father are preferred upon the 30h Puly 


1692. 


laſt dertaſed, is ſorvied: rl” retour- 1145 Feb, 


1711. 


Carinibm, as immedi. 


1859 
3tio, The Grant of the Office, as well as of the Lands, is 
in Fee ſimple to Heirs and Aſſignies whatſomever in one of 
the Charters: In others to Heirs-male of the Fiar's Body; 
which failing, to an extraneous Family, and the Heirs-male of 
their Bodies; which failing, to the Heirs-male whatſomever 
of the Perſon in whoſe Favours the Charter is granted: And in 
others the Fee is conceived in Favours of the Heirs-male, and 
— — whatſomeyer, in the ſame Way as the Barony, and 
equently tranſmiſſable in the ſame. Manner. 
4to; The Fee is granted with the Reſervation of the Liſe- 
rent of the Poſſeſſor; and there are Liferents of extraneous 
Perſons conſtituted upon it by ſeparate Rights flowing from 
the Fiar; and as the Office has thus paft by Deed and Inieſt- 
ment, as well as the Lands; fo likewite it has been taken up 
by Service and Retour, as other Feus or Rights of Property: 
And that the Nature of this Office ſhould now be ſo much 
altered, as to be exeemed from Commerce, and not tranſmiſſa- 
ble in the ſame Way as other Rights of Property, is not eaſy 
to be underſtooc. Dil e Ne ot 10 
The Purſuer, however, inſiſts, That where a Truſt in a 
« fingle' Perſon is underſtood to be committed, it is, in the 
Nature of the Thing, not alienable, or in commercio; it is a 
4 perſonal Function. ubi induſtria perſonæ eligitur, and there- 
* Bee can be exerciſed by none but the Perſon choſen: It is ſo 
in Offices during Life; and Offices conferred upon one and 
A the Heirs-male. of his Body, is, in Effect, but a Liferent 
* continued to the Son after the Deceaſe of the Father, and 
* conſequently no more alienable by the Son than it was by the 
« Father while he continued in Poſſeſſion: Neither does it al- 
A ter the, Caſe, that the Reverſion is to Heirs-male, that 
Word being only uſed d&/jznative, and not to lay the eldeſt 
* Son under:any Neceflity of taking up the Grant by Service 
and Retour, as Heir to the Predeceſſor, who is ſuppoſed to 
have had in him no more than a Liferent; but the Caſe is the 
”* lame as if two or more Perſons were nominatim called in a 
« Grant 
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« grant of an Office, the one upon, the Deceaſe of the other: 
Upon the Deccaſe of the firſt, the ſecond takes up, the Office; 
not in the Right of his Predeceſſor, but in the Title of the 
« Patent to himſelf, and therefore does in nowiſe repreſent his 
Predeceſſor paſſroe, ſo as to be ſubject to his Debts and 
“Deeds. This holds likewiſe in Dignities, ſuch as aPeerage, 
&« and @ fortiori muſt hold in Offices about the Perſon of the 
« King, which carry Dignity along with them.” | 
Dignities of Peerage, which have nothing patrimonial in 
them, emoble the Blood, and, for this Reaſon, are carried along 
with the Blood from. Anceſtor to Succeſſor without any So- 
lemnity requiſite in Law :. But the Defenders cannot admit 
that the Office of Oſliarius or Door-keeper, with Fees and 
Salaries annexed, carries uy Dignity along with it, ennobling 
the Blood, either with Re pect to the firſt Grantee, or to his 
Heirs and Succeſſors; and whether the Grant be for Life only, 
as all Feus originally were, or to Heirs-male and Aſſignies 
whatſoever, or in Fee ſimple to Heirs and Aſſignies whatſoever, 
all of them, by the more modern Feudal-Law and Cuſtom, 
are patrimonial Feus, alienable and affectable by Diligence of 
Creditors, as Lands and other Feudal-SubjeQs are, and that 
too, not only by the Nature of the Grant, veſting {the Pro- 
perty in the Grantee and his Heirs, but by the expreſs 2uali- 
ty of it, underſtood by the Prince the Granter, and the Vaſſal 
the Receiver, by the Words zo Afſienies whatſomever, _ 
If this Diſtinction betwixt Dignities and patrimonial Offices 
requires to be confirmed, let it be obferved, That in Digni- 
ties ennobling the Blood the Deſcendents of the Perſon Eft 
ennobled, only. take the Dignity in Virtue of their Blood; 
but Collaterals, tho Heirs, have nothing to do with it: But 
in Grants of patrimonial Offices to Heirs and Aſſignies whatſome- 
ver, or to Heirs-male and Aſſignies whatſoever, as in the preſent 
Caſe, Collaterals who can qualify themſelves Heirs of the Grantee 


will, unqueſtionably, ſucceed. And, altho*, byReaſonof the Prero- 
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gative of the Crown, it riiight be diſputed, in ths 
Fran t of a Peerage «Brin E Whatſde vet, 
the Collatetals micht ſhowed? It is ſuffleient to ſupport the 
Obſervation, that no ſuch Grant ever did appear, utileſs where 
the Collaterals in the Patent ate expreſly called and ennobled, 
which has indeed been done, but would have been unneceſſar 
if a Patent of Peerage, or ſuch Dignity, could, by Law, have 
limited to the Graritee, and'his Heirs-male it general ; 
hat the Grant of this Offite, Which requires an Aptitude 
m the Gratitee to exerce, and that therefore ſuch « —— 
His Heirs, who are ſuppoſed to be called * 
as Heirs actu, ought to be comſttucted only — — 
each ſuccetding in tfieit owh' Right, and not in that of their 
Predeceſſors, is Without any Founkdlticn 3 in Law, i6/fat as the 
Pefehders'< cat: diſcover. 

The Office is granted in the ſume Words, arid under the 
ſame Limltition 48 the Baronies; yea the'Offiee, by the ce 
preſs Wotds of the Grant, is erxpreſiy united ard i 
Wirkt rhe Barony of L angtomi, to rethaiti inſepatibly there- 
with in all Time corttig, ari#1o'is 41 „ the 
3 of Bunoun and Cle were, Which" are 
now alienated and difpdſe ö k 4 Bury ay be, 
where in the Grant there is tio Limitatiom to preg — 
and therefore why this Office, as à Part of the Barony, 
might not likewiſe be alienited, and coriſequetitly carrict + 
by the Diligence of the Creditors, does not ſo readlly ap- 


PL. In the Origin of Peus, when theſe were gnted only for 

Life there is, on doubt, there was à Choice of the Perſons fit 
for Military Service, if the Grant was under that Fenute, or 
of Offices, ſuch as Grardii & Guaftalde But when the Na- 
ture of Feus came to be ſo far altered, as that they were de- 
ſeendable to Heirs, and thereafter to Heirs and es; it 
is inconceivable, how the Aptitude of the Perſdns to ſacored 


in ſuch Offices could be under Conſideration, and far leſs = 


'S | 
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1 in any other Office, where nothing elſe is requiſite, 
Ne Door, or to walk before the Soverei 
ie Pons : 60 that whether this Grant hall be cant. 
Gerad as purely heritable, deſoendable to none but ſuch as can 
take as Heirs, or if it ſhall only be eonſtructed a perpetual Life- 
rent · Grant; this Choice or Aptitude af the Perſon to officiate, 
ſo much inſiſted on by the Purſner, is quite out of the Caſe ; 
altho, at the fame Time, the Defenders will be allowed to ſay, 
That this Notion of a perpetual Liferem- Grant; ſo as that 
each Succeſſor ſhall take up the Subject in his own Right, and 
not in the Right of his Predeceſſors, has no Authority from 


the Law of Scotland, nor from the Tenor of the Charters, by 


of the Pur- 


which the Subject is granted, nor from the Practice 
ſuer's Anceſtors in this particular Caſe. 


tion of a 
and Succe 
Daomin 


Ko es Ng 


4 {5 modern Stiles of Feus, 


the 


Pantum fe uſufrutiuaries ſuarum ditionum ? Noſtri ſane in- 
tn or LL ai echo nme 


But that, which in the x Caſe explodes ther the 
Notion of a perpetual Liſerent in the Succefiprs.of the firſt 
Vaſſal is an-Obſeryation of the ſame leamed Author from the 
Known Principles of Law, That a Lig cannot be con 
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tuted upon a Liferent ; ſo that if Feus were only to be confi- 
dered as perpetual Liferents in the Perſon of the Poſſeſſor, he 
could not conſtitute a Liferent upon the Feu, cum effectu, con- 
trary to the conftant Law and PraQtice in fach Caſes. And 
here your Lordſhips have obſerved, That with reſpect to this 
Office, and the Fees and Profits thereto belonging, oftner than 
once the Fee and Inheritance has been conveyed to the appa- 
rent Heir with the Reſervation of the Liferent to the Reſigner, 
and Liferents have been conſtituted upon the Office (ſuch as 
in the Caſe of Sir James Maxwell of Inverwick and Robert 
Cunninghame ) while the Fee remained with the former Poſ- 
ſeſſor and his Heirs. 

It is another Notion equally untenible in Law, That the 
« Heirs-Male by the Grants are only called de/zgnative, and 
not as heredes ſu; & neceſſarii of the Law.” My Lord 
Dirleton, voce feodum pecume & nominum, Queſt. 13. G 14. 
ſtates the Diſtinction, and gives the Characteriſtick when a Per- 
ſon is called to the Succeſſion as Heir only habitu, & deſgna- 
tive; That he muſt be the Heir of another Perſon, than him 
to whoſe Succeſſion he is called; as when Sempronms, failing 
Heirs of his own Body, calls to his Succeſſion the Heirs of a- 
nother Perſon, who probably may not be fo much as of Blood 
to the Deviſer of the Settlement ; it 'is ſufficient to entitle to 
the Succeſſion him, who night be Heir of that third Party, 
tho he was not actually ſerved and retoured as his Heir; the 
Deſignation points out the Perſon; and * that Character, 

without further, he may be ſerved to the Deyiſer: But then 
he is only Heir of Proviſion, but not univerſal Heir, or Heir at 
Law. This Character will, notwithſtanding of the Proviſion, 
ftill remain with the neareſt and lawful Heir, who will neceſ- 
farily ſucceed in all ſuch other Subjects, as may be limited to 
the Predeceſſor and his Heirs in general, or to Heirs-male, who 
may indeed abſtain, if they will, but they cannot effectually 
take without Service and Retour; or if cloathed with that 
Character they do take, neglecting a Service, they are liable 


alive 


3 
paſſive for all their Predeceſſor's Debts and Deeds. And ſuch 
e TCO TEES 
From the Argument, ſo far as it has proceeded, it will be 
unneceſſary to enquire, Whether an Office for Life may be af- 
fectable by the Diligence of Creditors; for, tho it is not pro- 
perly adjudgable, as not deſcending to Heirs, yet ſome of our 
Lay ers, of no ſmall Note, have doubted if ſuch Offices may 
not fall under Liferent-Eſcheat: But as it has appeared that 
the Subject in Queſtion is no Office /mpiy for Life, but heri- 
table 7 Heirs and Afgnies, the Defenders can ſee no Reaſon 
to doubt but that it can never be taken up by the Heir with- 
out a Service and Retour to his Predeceſſor, or incurring the 
paſſive Title of Behaviour; or that it is not tranſmiſſable by 
voluntary Deed, or adjudgable by Creditors in like Manner as 
other patrimonial Feudal-Rights of Property; of which there 
are almoſt as many Inſtances as we have heritable Offices in the 
Kingdom. The heritable Office of Juſticiar over all Scotland, 
and of heritable Maſter of the Houſhold, has been taken up 
in the Way of Service and Retour by the Heirs of the Family 
of Argyle; and fo has the heritable Conſtabulary of the Caſtle 
of Blackneſs, the Office of heritable Keeper of the Palace of 
Linlithgow, and of heritable Sheriff of the County of Stirling, 
by the Heirs of the Family of Lini#hgow; the heritable Office of 
Keeper of the Palace of Fly-rood-houſe by the Family of Hami/- 
toun for many Generations; and, altho' the heritable Offices of 
High Admiral, and High Chamberlain of Scotland, might be 
thought Jewels of the Crown, and more eaſily reſumable by 
the Crown, or deyolying upon it, than other Offices, yet the 
ſame having been given off heritably to the Duke of Lenox 
and his Heirs-male, upon Failure thereof in the Year 1672, 
by the Death of Ludovick Duke of Lenox, it was the Opini- 
on of all the Lawyers at the Time, That the ſame could not 
be taken up by King Charles II. either in Right of Blood or 
Jure coronæ, but that he behoved to be ſerved and retoured 
Heir in theſe Offices tanguam privatus to him who died "1 
yeſted,, 
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veſted, as of Fee; and accordingly in the Year 2681 he wag 
ſerved Heir before the Macers, the Chancellor and fourteen 
Lords of the Seffion being the Inqueſt of the Service, which 
ſtands retoured upon Record; and, upon that Title, he dif 
poned the dame to the Predeceſſor of the Duke of Lenox and 
Richmond who now is, who again reſigned the fame to the 
Crown ad garpetuam remanentian in the Reigy of Queen 
So likewiſe the heritable Sheriffships through 
ed in private Families, have paſt from Han 
nation and Purchaſe. The heritable Sheriffship of the Coune 
ty of Linlitiga was purchaſed by Sir Malter Seton, and his 
Predeceſſors, from Drummond of * who had it from 
the Family of Abercarn; and, as Sir Malter had purchaſed it, 
ſo he ſold it again to the Family of Hhpetaum, who enjoy it at 
this Day: And the heritable Sheriffshipoſ Murray was in Like- 
manner conveyed by the Family of H#efield, heritably to the 
Family of Moray: And when King 


have all ſuch heritable Offices, with Juriſdict Send in the 
ve all ſ ritable Offices, with ſuriſdictian, in tl 
Crown, he fairly purchaſed them from the Proprictars, and had 
Diſpoſitions from them with Procuratarigs/to reſign ad rama- 
nentian; upon which Reſignations were accordingly _— 
exerals, tho' others chuſed to retain the Offices, and are pobs 
ſeſſed of them at this Time. 
So likewiſe in other Offices, ſuch as Coronets of Counties, 
Conſtables af Caſiles, Keepers af Forreſts, heritahle Baillies 
of Eaaleſiaſtical Regalitics, which were layed from the AR of 
Annexation, and even heritable Porters; there are Inſtances, 
which, becauſe they ate ſo frequent, need not be reſumed, 
whore all of them haze been tranſmitted from Predeceſſor to 
Succeſſor by Service and Retour, and have been alienated by 
the Poſſeſſors, and adjudged. from them by their Creditors 
And why this Office in diſpute, which is granted to Heirs and 
Aſſignies, ſhould be the only one excepted from this general 
Practice and Senſe of the Nation, where it has ben m 
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en up by Service, and reſigned in the Sovereigis Hand, as 
— 1 for a new Grant which has been obtained, cannot 
The Purſuer urges, © That there is not a Form of Diligence 
4 jn our Law whereby an heretable Office can be appriſed or 
4 adjudged by Creditors from the Fiar or Poſſeſſor: The Sta- 
« tute in James II's Time, introductory of Appriſings, con- 
« cerns only Lands; the Appriſer is to pay a Year's Rent to 
“the Superior for his Entry, and the Superior may retain the 
« Land to himſelf, paying the Creditor, The after Acts, 
touching Appriſings, in Like-manner reſpect only Lands, 
« ind the Intromiſſions with the Rents thereof, by the Poſ- 
ſeſſor accountable to the Debitor, Sc. Neither in the Mul- 
« tiplicity of Adjudgers, all pari 33 as being within Year 
« and Day, could all ſerve in the Office, and conſequently not 
« any one more as the others, the Subject being indiviſible.“ 
It is a Miſtake that the Statute in James IIT's Time was 
the firſt which introduced Appriſings amongſt us, ſince theſe 
are mentioned in the Statutes of Alexander and Robert T. And, 
tho' it may be true that all of theſe Statutes concern only the 
Appriſing of Lands, as does the ancient Statute touching 
Death-bed, and touching the Diviſion of the Succeſſion be- 
twixt Heirs of Line, and Heirs of Conqueſt; yet, by conſtant 
Cuſtom and Practice, all theſe Statutes have been extended to 
every other heretable Right, nay even to Heirſhip-Moyeables, 
as our Lawyers have obſerved, 1 my Lord Stair u- 
pon this Statute of James TIL. in the laſt Lines of Page 388. 
And ſo likewiſe upon the other Statutes, which Obſeryations 
our Lordſhips have followed in your Practichs: And it has 
en already ſhown, that this. is truly and properly an hereta- 
= 4 of Property and Fee, carrying with it a patrimonial 
tere 10 1. | | 
It is nothing to the Purpoſe: that the Office is an individual 
Subject, for ſo is a Superiority, and fo is a Mill, a Patronage, 
and ſeveral other Particulars —_ Law, which, tho' admit- 
ting 
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ting of no Diviſion, are yet appriſable and adjudgable; and the 
true Anſwer to all theſe imaginary Difficulties is, That now 
when the whole Eſtate of a common Debitor 1s carried off 
the Diligence of Creditors, the Law appoints it to be roupe 
and fold for the Payment of the Creditors, whereby the Price 
can be eaſily divided, tho there was nothing elſe to be fold but 
the Office itſelf, with the Salaries and Profits thereto annexed: 
But as this Office is incorporated with the Barony of Lang- 
toun, and carried by the fame voluntary and legal Rights, if the 
Barony is carried by Deeds and Diligences, the Offices and Profits 
thereto annexed muſt go alongſt, and be the Subject of Preference 
among the Creditors who are carrying on the Ranking, and, 
when that is finiſhed, the Subject of the Sale; as your Lord- 
ſhips have, in Effect, already found. 

or, in the original Ranking and Sale, which, ſometime af- 
terLangtoun's Bankruptcy,and in which a Competition amongſt 
all the Creditors was carried on againſt the Subject of the Sale, 
by the ſeveral Creditors who had affected the ſame; Thomas 
Eagar Surgeon in Edinburgh having got a Right to the faid 
Office, Profits and Emoluments thereof in the Year 1690, 
from Archibald Cockburn, younger of Langtoun, who had the 
Barony of Lanztoun and the Office diſponed to him in his 
Contract of Marriage, whereupon he was infeft by a Char- 
ter under the Great Seal, did intimate his Right to Duncan 
Ronald Receiver of the Fees and Emoluments of the ſaid Of- 
fice; and, upon this, ſtept in and compeated, and obtained De- 
creet of Preference in the 1691 againſt ſeyeral Creditors of 
Langtoun competing with him: But Sir James and Sir Wil. 
Ham Cockburns, who had likewiſe got a Right to the faid 
Lands and Baronies, with the Office of Uſher, after the Right 
in Fayours of Thomas Edgar, having renewed the Competi- 
tion betwixt him and Langtoun, Elder and Younger, and their 
Creditors, the ſeveral Rights to the Lands, Baronies and Of- 
fice, are produced, and diſputed upon by the reſpective Pro- 
curators compearing, whereupon a new Decrect of Preference 
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in the Year 1692 is pronounced and extracted, preferring D 


mas Edgar upon his Right for his Debt of 2000 Merks out 
of the firſt and readieſt of the Profits, in the Hands of Dun- 
can Ronald the Receiver, and Sir James and Sir Willian 
Cockburn's ſecunds loco to the other Creditors who were An- 
nualrenters, whoſe Infeftment did not contain the Office, and, 
in Virtue of this Decreet of Preference, Sir Milliam has con- 
tinued to intromit with the Salary and Profits of the ſaid Of- 
fice in Virtue of his voluntary Right of Relief ever ſince. 

It is true, the Purſuer obſerves, That the Point now in 
Queſtion, was not under Diſpute; all the contending Parties, 
as was their Intereſt, agrecing in this Point, That the Office 
and Emoluments, were tranſmiſſable by Deed, and affectable by 
Diligence. 

But if it had been agreeable to the Law of Scotland, that 
ſuch Offices were neither tranſmiſſable by voluntary Convey- 
ance, nor affectable by Diligence, it was pars judicis to take 
Notice of it : But this was neither done by the Judges, nor 
by the ableſt Lawyers at the Time, who appeared in the Com- 
petition, which is a ſtrong Evidence, at leaſt, that in the Senſe 
and Opinion of thoſe who were moſt verſant in the Laws of 
the Land, ſuch Subjects were to be governed by the ſame 
Rules of Preference, as obtained with Reſpe& to other hereta- 
ble Rights. And to this Practick may be added one of a later 
Date, touching the Office of King's Printer for a Term of Years, 
ow your Lordſhips have found both aſſignable and adjudg- 
able. | 

It has been further argued by the Purſuer, © 'That if this 
© Office ex ſua natura is not alienable, and affectable by the 
Diligence of Creditors, when limited ſimply to the Grantee, 
and his Heirs-Male, the AdjeQion of the Words, o Affienies 
* whatſomever, can make no Alteration in the Caſe; for this 
did not happen till after the Office was annexed to, and in- 
* corporated with the Barony; and as it is uſual to adject Af 


* ſignics in the laſt Termination of the Grants of Land-Rights; 
« this 
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nobling the Poſſeſſor whoever he is, and but one in Eugland, 
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« this Adjection muſt be conſtructed to reſpect the Right of 
« the Lands, and not of the Office; eſpecially, that there can 
« be no proper Union betwixt a perſonal Privilege, ſuch as an 
« Office, and a Parcel of Land; and as this Union therefore 
« can have no Effect to alter the Nature of the reſpective 
“ Rights pretended to be united, it is good for nothing but to 
« facilitate the Tranſmiſſion, but not at all to make the Office 
&« patrimonial, or to bring it in commercio. | 

Bat it has been already obſeryed, That heretable Offices are 
as much the Subject of Feus, as Lands, or other patrimonial 
Rights; and therefore, there can be no Incongruity in the 
Union, or in the conſtructing the Words, Aſfgnies whatſom- 
ever, to refer to the Title of the Office, as well as of the 
Lands, without occaſioning any Alteration in the Nature of 
the Rights; and if theſe Words have the Influence to facilitate 
the Tranſmiſſion of the Subjects united, as the Purſuer ſeems 
to admit, they are at leaft tranſmiſſable by Deed, from one 
Hand to another, and conſequently affectable by the Diligence 
of Creditors; for as to the Tranſmiſſion from Anceſtor to 
Heir, this would have been equally eaſy, ſuppoſing, that the 
Words Aſfanies whatfomever had not been added; and there- 
fore ex cunce ſis the heretable Right of the Office muſt be pa- 
trimonial, in COMmErcio. FO. + 
My Lord Dirietons Doubt, ſtated: ſab voce, Title of Ho- 
nour, What comes of the Title of Honour, when Lands and 
& Baronics are erected in Comitatum with the Title, when ſuch 


Lands are diſponed or evicted?” Has nothing to do in the 
. preſent Queſtion, no more than Sir James Stewart's Anſwer, 


who is of Opinion, that in ſuch a Caſe; the Title will not be 
conveyed, but will remain, and follow the Blood. 
For this is the very Reafon aſſigned above by the Defen- 
ders, of the Diſtinction betwixt a mere Dignity, and a patri- 
monial Office given in Feu to Heirs and Aſſignies; and as we 
have no feudum nubile in this Part of the united Kingdom, en- 
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tions; the Opinion of 
makes nothing in Su 
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recuſant in . Caſe, there is another 3 in 

forcing Subj uperiorg, to convey the Subjects in Favours 
of a gal Sucoeſſor: And ſuch is the Bounty of the Crown, 
that no Grants are refuſed to ſingular Sucoeſſors either upon 
Reſignations, of which your Lordſhips perceive ſeverals have 
paſt with Reſpect to this very Office, or to lawful Creditors, 
when the Law in Courſe of Adjudication has entitled them to 
the Right, eas, 

But, ſuppoſing, that the Purſaer's Argument ſhould hold, 
That the Termination to Agnes whatſomever, gave no fur- 
ther Right to the Vaſſal than he previouſly had, ſuppoſing 
the Grant to have been to him and his Heirs; it does not ap- 
pear that the Purſuer is much advanced in his Purpoſe? For 

where the abſolute Property is in the Vaſſal, and his Heirs 
without any Irritant, Reſolutive, or Prohibitive Clauſe expreſſed 
in the Deed, or implied from a Ward-Tenure, the Vaſſal may 
alienate, and the Subject may be evicted by his Creditors, in 
Courſe of their lavefal Diligence. However, the Purſuer will 
thus far admit, that ſince the late Act of Parliament, made 
long after my Lord Dirletons Time, whereby Procuratories and 
E. Precepts | 
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may ae the ads Firs and = 
Het, whatſoever, is not without its Effect. 

Upon the whole Matter, as the Law of no Nation has been 
go fayourable to Creditors for Payment of their true and laws 
ful Debts, as the Law of Scorland; and as thereby proper Dili- 
gence and Proceſſes are provided for affecting, by the Creditors, 
cyery patrimonial Eſtate R = their Debitor; and as 
for this Reaſon, your lately und, That the 
Grant of an Office ſor a Term "ty Years, the Profits whereof, 
depended chiefly upon the Skill and Induſtry of the 
was 4 fignable and adjudgable , — there will 
be little-Difficulty | in giving 'the fame Jud 
fas Wy Link Office, which in E «fend the 
5 and altogether paeximonial. 


Is Rept whereef, de. | 
IJ. GARHAM. 


